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Agreed Assessment of Compensation in Civil Liability
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Abstract:

The penalty clause is an old
system, known by the Romans, its
provisions were fixed by the
principles of Islamic doctrine, it is
commonly used in contemporary
life, in random contracts, contracts
of work, rent, and all credit
contracts, which the buyer uses to
ensure that the seller delivers the
item sold, and the seller resorts to it
to guarantee payment of the price
without delay. It is a contractual
clause that contractors include in
their contract or subsequent
agreement, to ensure respect for the
contract and its implementation, and
is originally intended to assess
compensation due to a party to the
contract for damages resulting from
failure to perform the original
obligation or delay in its
implementation.

In the first chapter, the various
legal and legal definitions were
addressed, and the second chapter
launched the authority of the judge
to deal with the penal requirement
was assigned to the judge by

indicating the limits of the judge's
authority to reduce the amount of
compensation specified in the penal
provision and the cases of increased
judgment.

The research led to a number of
important consequences: A penal
clause may act as a Restrictive
condition or limitation of liability,
when the amount of pre-determined
conventional compensation is less
than the amount of actual damage
caused by non-execution and may
also act as a penalty award. This
would be in the case where the
amount of compensation agreed
upon was measured as much as
possible as the damage expected to
occur, and could act as a financial
threat, as it plays the same role as
the threatening fine, in addition to
being a compensatory one. The
judge's authority to reduce the
amount of compensation specified
by the penal requirement is broader
than his authority to increase.

Keywords: Penalty  Clause;
Compensation; Judge's Authority.
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«la clause pénale par laquelle les parties fixent ellesmémes et de maniére forfaitaires
le montant d’indemnité qui sera due en cas d’inexécution. Le débiteur devra donc
payer la somme fixée par le contrat méme si elle est supérieure ou inférieure au
préjudice réel » Omar AZZIMAN « le droit civil», Editions Le Fennic ,maroc ,1995
p 291.
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La peine fixée par convention est la limite de l'indemnisation dans le droit
frangais et dans les droits qui en dérivent.

L'article 1229 du Code civil francais définit la clause pénale comme « la
compensation des dommages et intéréts que le créancier souffre de I'inexécution de
I'obligation principale » ; et l'article 1152 précise que, « lorsque la convention porte
que celui qui manquera de I'exécuter payera une certaine somme a titre de domages-
intéréts, il ne peut étre alloué a l'autre partie une somme plus forte, ni moindre ».
Segré Tullio. Clause pénale et dommages ultérieurs en droit comparé. In: Revue
internationale de droit comparé. Vol. 22 N°2,Avril-juin 1970. P300.
https://mww.persee.fr/doc/ridc_0035-3337_1970_num_22_2 15702.

@_ voir. B. BOUBLI, «La mort de la clause pénale ou le déclin du principe de
I'autonomie de la volonté», Journ. not., 1976, p. 948 et s.

s
X/l

(16)_

_18)

2020 glga -02 aaell-07 alagll ————— dyayalsljl Glwlyall éaldl dlag
EISSN: 2588-2368 ISSN: 2352-975X




i) 59u jmidl (il il (el Al 392§ (gl yil | 2 el | § |

Eaalodl s cAigilall Sl 5ally Sl dopily LSl ongaidl  aew gl Lidh amma -

234 5 2001 i pmaesN Gl saaasl

92 o bl g1l gyl et e -0

978« yan i pall Lagill Hls (Lol L gieall eSS fin 52 ] Jlax gama
212 o

aag alllone Logme caly UVl alens Ty aLaY! Al Lalall iuylill (@l fueleat -2

125 o 500 2 (1967 « s
(@3

@y

ﬁj_laj‘%ﬂ]_uol.ﬂ Z)E.\_A me%g—ﬁam‘ :\.Ia.\_l.ujg_;\‘):-h” Ja‘)_[u.” L)&.\}_'u.u)lj -
85-84 15 2014/2013 inly jnsd zlodl deals = Lcwleal aslally Boamll ides (L5400

(24)

(e Letn Wy 2030l aglall dlmey Jlia ¢ 35l doyll e LSl DL, osall Gl g -2
92 Lo (05 suall cialsdl - jgile by Laals

i
Q66ﬁ¥
b/ 2020 lga-02 aaell-07 alaall —————— dyayal Sl Gilwlyall éia il dlag

EISSN: 2588-2368 ISSN: 2352-975X



