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Abstract:

The international contract of maritim carriage is governed by two
conventions, the convention of BRUXELE of 1924 as well as the
treaty of HAMBURG, the first one instituted a regime in favour of the
carrier considering the risks of maritim navigation and restricted
means which existed at this moment, these circumstances contributed
to the institution of a an attenuated system of liability based on Fault,
and by the admission of several means of exoneration of the shipping
company, this system constituted an obstacle to the right of
compensation.

On the other hand the Hamburg Convention has Instituted a system
of liability for the shipper, with introduction of a system more or less
strict based on the principle of the presumed fault of the carrier, with
the exception of cases of fire or carrying on the deck of the ship.

Finally, the ROTTERDAM convention constituted a positive
liability system of transport for the marine accident, based on the
principle of presumed fault and sometimes on the principle of the
presumption of liability by establishing a balance between the
interests of the carrier and the shipper, in the burden of proof.
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©_ « En cas d’innavigabilité du navire, de vice caché du navire ou d’un fait extérieur
au navire ne faisant pas partie des cas exceptés, il aura seulement a apporter la
preuve de sa diligence raisonnable pour étre exonéré », Boukhatmi Fatima, Aspect
du contrat de transport de marchandise par mer en droit algérien et dans les
convention internationales, thése de doctorat ,université d’Oran, Algérie,2002,
pl87.

(). Ce raisonnement rejoint 1’ordre de preuve majoritairement appliqué & I’heure
actuelle par la jurisprudence et soutenu par les différentes hautes cours de justice.
Tetley résume le nouvel ordre de preuve comme suit:

« 1- The cargo claimant proves his loss and damage in the hands of

the carrier;

2- The carrier must prove the cause of the loss;

3- The carrier must prove due diligence to make the ship seaworthy before and at the
beginning of the voyage in respect of the loss;

4- The carrier must prove one of the exculpatory exceptions of art.

4(2- (a- to (g- of the Hague or Hague/Visby Rules;

5- The cargo claimant then attempts to prove lack of care of cargo or attempts to
disprove the above evidence of the carrier, including lack of seaworthiness and lack
of due diligence;

6- Booth parties the have various arguments available to them. », ADIL Hind, le
régime juridique international de la responsabilité du transporteur maritime de
marchandise sous connaissement: un échec ?, thése pour I’obtention du grade de
doctorat en droit , option droit des affaires, Université de Montréal, 2009, page 82.
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©. René RODIERE, La responsabilité du transporteur maritime suivant les Régles
de Hambourg 1978, DROIT MARITIME FRANCAIS. 1978. note451. note457
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-@philippe DELEBECQUE, « La Convention des Nations- Unies sur le contrat de
transport

international de marchandises entierement ou partiellement par mer et la liberté
contractuelle »,

,annuaire du droit maritime et océanique, 2008,p485,486

-@DLe professeur Delebecque souligne a ce propos: Art. 12- 3 uses the term initial
loading and initial receipt; so, Initial

(sic- loading means the first modes of transportation (ship, truck,train. . . - . If the
only modes of transport used in the contract ofcarriage is a ship, art. 12- 3 means
that the parties cannot agree on a

contract of carriage with a period of responsibility that is shorterthan "tackle to
tackle". Philippe DELEBECQUE, « Obligations and Liability Exemptions of the
Carrier », inThe RotterdamRules AppraisedConference, 24- 25septembre 2009,
Erasmus University of Rotterdam, p. 4

-?)siYUZHOU et Henry HAI LI, The New Structure of the Basis of Liability for
the Carrier ,in Rotterdam Rules 2009 of Signing Ceremony Colloquium, en ligne:
http: //www. rotterdamrules2009.
com/cms/uploads/Final%20Paper%200f%20Prof%20Si%20and%20Li%20for%20th
e%20Rotterdam%20Rules%202009%20Colloquium. pdf, consulté le (17
avrilé2012- .

@_La Convention maintient la liste des "risques exclus" ou des causes
d'exonérationformulées dans lesRégles de La Haye- Visby, avec des modifications,
notamment la suppression de I'exonération enraison d'un acte, de la négligence ou du
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défaut du commandant, des marins, des pilotes ou descommettants du transporteur
dans la navigation ou la gestion du navire. Autre modification; l'inclusiond'une
nouvelle exonération, soit les dommages causes par un risque environnemental,
Claire MESSER, les regles de Rotterdam, en ligne: http: //www. hilldickinson.
com/pdf/Hill%20Dickinson%20update%20L es%20Regles%20Rotterdam%2022011
0. pdf, consulté le( 15 AVRIL 2012- .

@9)_ « Article 17. 5of the Rotterdam Rules, which deals with carrier’s liability for
seaworthiness obligation, contains a phrasewhich reads “notwithstanding paragraph
3 of this article...”, and that the exemptions are listed in the saidparagraph 3.
Obviously, the structural arrangement of the Rotterdam Rules suggests that the
exemptions areno longer subject to the seaworthiness obligation, as a result, “the
issue of the seaworthiness of the ship wouldbecome relevant only in an actual claim
for cargo damage, i. e. when the cargo claimant could proveunseaworthiness as a
cause of damage to rebut the carrier’s invocation of one of the “excepted perils”. »:
SiYUZHOU et Henry HAI LI ,The New Structure of the Basis of Liability for the
Carrier, Op. cit.
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