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Obligation Of Foresight In Medical Contract Between Algerian Law
And The French Judiciary
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Abstract:

The principle of respecting the
will of the patient is based on
obtaining his consent with any
medical work, and this shall not be
done until after he has seen
important information related to the
nature of his illness and the
proposed treatment. This is known
as the commitment to foresight.
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The commitment to insight is not
only related to the stage of
treatment, but is also necessary in
the various stages of the medical
contract. These stages are. First: the
diagnostic stage, which is the first
image of insight after examining the
patient and before  offering
treatment, and secondly: the stage of
treatment, the doctor must see his
patient with the nature of the
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treatment he deems necessary, as
well as the goal that he seeks to
achieve. The third stage, which is
the subsequent insight into the
treatment, which is informing the

account the degree of seriousness of
the disease, the degree of
seriousness of the treatment, and the
degree of the patient's ability to
understand.

patient of the accidents that Keywords: Medical Contract;
occurred during the application of | Patient; Treatment;  Foresight;
the treatment, and the resultant | Human Body.
result of the treatment, taking into
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“. R.Savatier, J.M Auby et pequignot, Traité de droit médical, éd libre. Techniques
1956, p243.

®. G. Mémeteau, la responsabilité civile médicale en droit comparé francais et
quibecois, universite Mc Gill, éd Yvon Blais 1990, n147, p103.
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I’article 41 du code de déontologie médicale disposant que: «Aucune
intervention mutilante ne peut étre pratiquée. Sauf motif médical tres Sérieux et sauf
urgence ou impossibilité, San 1’ information de [!’intéress¢é et Sans son

consentement» , Code de Déontologie Médicale , Figurant dans le code de la Santé
publique francais , sous les numéros R 4127 1 aR 4127_112.
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9. B. Rajbaut, le role de volonté on matiére médicale, Thése, Paris. XI1, 1981.p58.
5_C. A. Paris 32 nov1959, J.C.P.1960.11.11469, note R. Savatier. R. T. D.
@ Cass.civ, 19mai1984, p.121 ets, note J. Penneau ; J. C. P. 1984.
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9. Cass. Civ, 29 mai1984,D. P281. 3eespéce, note, F. Bouvier.
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C. A. Pris, 17nov1983, D. 1984, Somm, P459 et 460, note J. panneau.
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@ Cas civ, 29 mai1984, D, 1985, P44, note J. Penneau.
8. B. Rajbaut, Op cit, P62.
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@3 la cour de cassation a ainsi statué: «S’agissant d’une intervention pour la

patiente et qui comportait une importante mutilation dont elle n’avait pas été avisée,
les juges du fond ont pu estimer qu’elle n’avait pas bénéficité de la totale
information qu’elle était en droit d’exiger et que son consentement n’avait pas été
éclairé».
®4. B.Rajbaut. OP cit. P64.
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®6). B. Rajbaut , OP. cit, P65.
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